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POSITION PAPER
OVER REGULATION AT THE NLRB 
BACKGROUND
The National Labor Relations Board (NLRB) is a federal agency charged with enforcing and interpreting the National Labor Relations Act (NLRA); the NLRB is led by a 5 Member Board and a General Counsel.  The NLRA, which was enacted in 1935, established the right of employees to join or refrain from joining a union and governs relations between most private businesses and unions.  In recent years, Board Members appointed by President Obama have accepted a number of cases and made statements and decisions that work to enact key portions of the misnamed Employee Free Choice Act. In many instances, the Board appears to closely follow the agenda of Big Labor at the expense of employees and employers and the ability of employees to make informed decisions—free from coercion—about whether to join a union. Those who headed up the Board during the Clinton and Bush administrations have called the NLRB’s actions over last few years unprecedented. (See remarks of former Clinton NLRB Chair William Gould and of former George W. Bush NLRB Chair Peter Schaumber).
POSITION

AIADA supports a level playing field that allows employers and employees of auto dealerships the ability to make decisions about unionization with full knowledge of both sides and appropriate time for consideration.  
AIADA supports legislative efforts to counter the actions of the NLRB; it joins other businesses in support of H.R. 1120, The Preventing Greater Uncertainty in Labor-Management Relations Act, which would prohibit the NLRB from enforcing any action taken since January 4, 2012, or taking any further action, for which a NLRB quorum is required, until the issues with the current NLRB quorum are adjudicated. 

MORE ABOUT THE ISSUE

Many of the issues surrounding the NLRG are currently being fought in the Judicial Branch of the government.  

· NLRB Notice Posting Rule:  In August 2011 the NLRB issued a new regulation requiring, for the first time in the seventy-five year history of the NLRA, that employers post detailed notices outlining organizational rights and providing contact information for the NLRB. Aside from bias, the notice itself and the posting requirements are beyond the Board’s authority to require, unclear, confusing, incredibly burdensome and, predictably, biased in favor of unions. Additionally, the notice itself is long, confusing and one-sided. It informs employees of their right to organize and bargain collectively, about restrictions on employers, and about petitions for election and unfair labor practice charges, but it does not adequately inform them about the following equally clear and important rights and information: the right to refuse to pay union dues to the extent they are used for political purposes; the right to refuse to join a union or pay dues in Right-to-Work states; the right to decertify an unwanted union; the downsides to unionization, such as loss of the ability to negotiate directly with their employer, the fact that economic strikers can be permanently replaced or that unions can fine their own members.

· In a victory for business, the US District Court of Appeals for Washington, DC, invalidated the NLRB rule requiring businesses to post union membership posters.  The Coalition for a Democratic Workplace, of which AIADA is a member, along with the National Association of Manufacturers led the efforts in this court case.  The poster requirement was due to go into effect in April 2012 but was stayed after another court case was decided against the rule.  
· Noel Canning v. NLRB: The Noel Canning case is a challenge to President Obama's recess appointments to the NLRB.  In a recent decision (New Vista Nursing and Rehabilitation v. NLRB) the Third Circuit US Court of Appeals' declared the recess appointments illegal.  To date two different courts have found the President’s appointments illegal.
· Ambush Election Rule: In December 2011 the NLRB issued a new rule aimed shortening the time between notification of a vote to unionize and the actual vote and therefore “ambushing” the employer. The impact of the ambush election rule has been felt with a near-record number of representation petitions filed after implementation. 

· In May 2012, the US District Court for the District of Columbia held that only, “Two members of the Board participated in the decision to adopt the final rule, and two is simply not enough.”  The court went on to state that without at least three members participating, the Board lacked the authority to issue the rule.  
· On August 7 2012, the NLRB appealed to the US Court of Appeals for the DC Circuit a DC federal district court decision striking down the “ambush” election rule as well as the district court's rejection of the Board's motion requesting that the court reconsider its initial decision.  The district court agreed with CDW that the rule was invalid because NLRB Member Hayes had not participated in the vote to issue the rule.  Under Supreme Court precedent, the NLRB must have 3 members to issue decisions or promulgate rules and without Hayes, the Board only had two members at that time.
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